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STATUTES INVOLVED 


Title 18, United States Code, Section 3481 (62 STAT 833) ; 


In trial of all persons charged with the commision 
of an offense against the United States and in all 


li 


15,20 
24 


proceedings in Court Martials and courts of 


inquiry in any state, possession or territory, 


the person charged should, at his own request, be 
a competent witness. His failure to make such a 


request shall not create any presumption against him. 


ISSUES PRESENTED 
I. THE DELAY BETWEEN THE OFFENSE AND THE ARREST OF THE 
APPELLANT OCCASIONED BY THE LACK OF DILIGENCE BY THE 
POLICE AND RESULTING PREJUDICE TO THE DEFENDANT HAS 
DENIED THE APPELLANT DUE PROCESS OF LAW UNDER THE FIFTH 
AMENDMENT. 


II. THE TOTAL DELAY BETWEEN OFFENSE AND TRIAL OF THE | 


APPELLANT OCCASIONED BY THE LACK OF GOVERNMENTAL DILIGENCE 


VIOLATED APPELLANT'S RIGHT TO A SPEEDY TRIAL AS GUARANTEED 


BY THE SIXTH AMENDMENT. 


III. REMARKS MADE BY PROSECUTING ATTORNEY IN HIS CLOSING 
ARGUMENT TO THE JURY WERE IMPROPER AND WERE VIOLATIVE OF 


DUE PROCESS. 


THIS CASE HAS NOT PREVIOUSLY BEEN BEFORE THIS COURT 


UNDER THE SAME OR ANY SIMILAR TITLE. 
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en 


APPEAL FROM THE UNITED STATES DISTRICT 
EOURT FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S BRIEF 


— 
JURISDICTIONAL STATEMENT 


The Appellant, Michael Dale Whorton, was indicted for 


offenses under 22 District of Columbia Code, 2°01, 502. The 


jury returned a verdict of guilty as charged; and upon this 


said conviction, the appellant receiveée an imprisonment for 
a period of twelve years on one count and ten years on the 
second count to run concurrently under the provisions of 
the Federal Youth Corrections Act, Title 18, U. S$. Code, 
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Section 5010-c. The jurisdiction of this court is invoked 
| 


under Title 28, U. S. Code, Section 1291. 
STATEMENT OF Tie CASE 
| 
On April 7, 1°67, at approximately 8:45 P. M., two '!§ 
| 
| 


Negro males committed an armed robbery of a Safeway Store, 


| 
located at 1731 Seventh Street, N. W., District of Columbia. 


| 
The appellant, then 16 years old, was arrested for this | 


robbery on December 12, 1967 and was tried and convicted 


by May 2, 1°63 in the United States District Court for the 


District of Columbia. | 
The robbery occurred while the store Manager, Mr, John 

B. Nebel, was in the process of placing money in a bank bag 

for deposit. Two flashily dressed young men wearing sunglasses 

entered the store and appeared to be searching for change for 

purchasing cigarettes from a machine located in the rear|of 


the check~out stands and only feet away from the manager | s 
office (Tr. 267). There was a tapping upon the glass window 
cut into the partition of the manager's office and one of the 
men, armed with a revolver, Gemanded the money from Mr. Nebel, 
who placed it into a brown papex bag furnished by the robber 
(Tr. 25S). The second robber was standing behind the fixst, 
also armed with a revolver (Tr. 271) or a “dark stick" 
(Tr. 243). During the course of these events, a Mr. Harold 


a 
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produce meneger of the store who wa: 

acting as a counter cashier at the time of the robbery, 
and, in fact, was in the process of checking out a two-part 
order for a customer (Tr. 231, 233). The total elapsed. time 
from entry to Geparture was around 2 minutes (Tr. 163). 

Shortly after the robbery, the appellant was tentatively 
identifiee as one of the robbers by Nebel and Chichester, on 
the basis of black and white photographs (Tr. 128, out of 
presence of the jury, and Tr. 259) taken in September of 
1265, and shown to them by the investigating detective 
(Tr. 106, out of presence of the jury). The circumstances of 
this viewing are unclear (compare Tr. 167 and 129, out of 
presence of the jury, with Tr. 24°); the investigating 
detective testifieé that Nebel ana Chichester viewed the 
photographs separately (tr. 12°), Nebel testified that both 
he and Chichester viewed together, (Tr. 167, out of presence 
of the jury) while Chichester testified that they were 
separate (Tr. 24°). 


The @ay following the robbery, the robbery victims 


viewed polaroid colored mug shots at the RobbexySquad office, 


and made identification of appellant (Tr. 131, out of presence 


of the jury). All attempts to identify the other robber failed 
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(Tr. 108, out of presence of the jury) and, in fact, 
when identifications made by the rosbery victims of the 
second man vere verified, all those identified were found 


to have been in jail at the time of the robbery (Tx. 173, 


out of presence of the jury). No steps were then taken to 


| 
insure an early notice of arrest to appellant and there were 


no efforts made by the police to arrest the appellant én the 
basis of this identification (fr. 124, out of presence of the 
jury) until May 23, 1°57, when the investigating detective 
swore out a complaint and caused a warrant for the areest of 
the appellant to be issued (tr. 284). The detective then had 
a general police lookout broadcasted for the appellant | 
(Tr. 125, out of presence of the jury), and “three or doce 
days" after the warrant issued, paid a visit to appellant's 
Mother and left his card for the appellant to call (Tr.! 125- 
126, out of presence of the jury). 
At this time, the appellant had been arrested for another 
charge on May 20, 1967 and had been released on bond on) his 
own recognizance and in his Mother's custody (Tr. 180, out of 
presence of the jury). The investigating detective had 
knowledge of this other arrest (Tr. 136, out of presence of 


the jury), but did not go to the courthouse to check the trial 
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docket (Tr. 135, out of presence of tne jury). His singular 
attempt was to telephone the Clerk of the Court for inform- 
ation as tc when the appellant would be present at court 

(Tr. 136, out of presence of the jury). The appellant, 
having been indicted by the grand jury (GJ 536-67) on 23 May 
1967, was physically present in the Court of General Sessions 
for arraignment on a grand jury indictment on June 2, 1257 
(Tr. 180, out of presence of the jury) when he was again 
released on bail (Criminal No. 624-67). During the pexiod of 
time between the offense and the arrest, the appellant was 
employed at the Eastern Delicatessen in the District of 
Columbia and at Ace Construction Company, located in the 
District with job sites in Maryland (Tr. 202, out of presence 
of the jury). 

There were no further attempts made by the police to 
serve the warrant of arrest other than the general police 
lookout and the detective's visit to the appellant's Mother 
shortly after the warrant had issued, previously mentioned. 

On December 12, 1°57, around 1:00 or 2:00 A. M., the 
appellant was brought into the Ninth Precinct of the 
Metropolitan Police for a violation of the Traffic and Motor 


Vehicle Regulations (Tr. 10S, 182, 186 out of presence of the 


jury). At that time, the appellant failed to initially 


So 


identify himself since he had been driving without a | 
permit, but rather used the name of Willie Lee eel 
(Tr. 182, out of presence of the jury, and Tr. 292), whom 

the appellant knew had a valid permit. There is some question 
as to whether or not the appellant gave a further alias 
(compare Tr. 1983, out of presence of the jury, witn tr. 292). 
Because of the inability of the police at the Ninth Precinct 
to properly identify the appellant, they notified the Robbery 
Squad around 4:30 A.-M. (Tr. 10°, out of presence of the 
jury, and Tr. 2¢3). 

The investigating detective testified from notes in a 

preliminary hearing at trial out of the jury4s presence, that 
upon his arrival at the Ninth Precinct at 4:45 A. M., he was 
able to immediately identify the appellant and call out/ his 
name (Tr. 110, out of presence of the jury). He further 
| 
stated, that he told the appellant that he ha@ a warrant for 
his arrest for the robbery of the Safeway Store (Tr. 141, out 


of the presence of the jury), and a bench warrant for "jumping 


bond" (Tr. 142, out of presence of the jury) and, then, | 


| 
verbally gave him the Miranda warnings, as well as showed him 
| 


@ Police Department form (PD 47) containing the Miranda 
warnings and had the appellant read PD 47 (fr. 110, 11%, 


out of presence of the jury). Following these events th 
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appellant was then transferred to the Robbery Scuad 
arriving there around 6:00 P. M. (Tr. 142, out of presence 
of the jury). 

At the Robbery Squad, as the investigating detective 
testified, PD 47 was again read to the appellant and he was 
askea to sign another police department form (PD 54), a card 
containing the Miranda warnings, ané€ stating that he had been 
so warned (Tr. 121, out of presence of the jury). de was then 
told about the lineup (fr. 115, out of presence of the jury) 
and that the appellant had no objectionsto such a lineup 
because he had not committed the robbery (Tr. 119, out of 
presence of the jury). 

Appellant’s testimony, however, showed substantial 
disagreement with that of the investigating detective. 
Appellant testified that he was advised only of a warrant for 


jumping bond (Tr. 185, out of presence of the jury) in 


connection with Criminal Number 624-57. The appellant further 


stated, that he had not been warned of his rights either 
verbally or by a reading of PD 47 (Tr. 185, out of presence 
of the jury), and, in fact, had not been told of the Safeway 
robbery (Tr. 13€, out of presence of the jury) until just 
prior to the lineup. Appellant's testimony indicated that his 
first advisement of his rights, including that of his right 
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to counsel, was given after the lineup had been coupleted 
(Tr. 187, out of presence of the jury), and then he signed 
PD 54 (Tr. 202, out of presence of the jury), and was then 
charged for the crime (Tr. 188, out of presence of the jury). 
The appellant had not requested an attorney prior to that 
point because he felt he aia not need one on a bail jumping 
charge, and that he would have an attorney the following 
morning at preliminary hearings. Additionally, he was un- 
concerned for he had not coiwnitted the crime (Tr. 116, jis, 
200, 201, out of presence of the jury). 
The lineup, itself, was conducted in the Robbery squad 
office at $:22 A. M., some seven to eight and one half hours 
after arrest (Tr. 122, and 122 out of presence of the jury). 
In addition to appellant, four young Negro policemen aie 
present in the lineup (Tr. 122, out of presence of the jury). 


The appellant was identified by Mr. Nebel, who had responded 
| 


to a telephone call from the investigating detective {that 
we did arrest the subject whom he had prior identified by a 


photograph as the subject that held up the Safeway store" 


(Tr. 144, out of presence of the jury), and to come down and 


view the lineup. Nebel also testified that his identification 
of appellant at the lineup further supported his previou 


identifications of the appellant by photographs (Tr. 174 
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out of presence of the jury). 

The appellant was indicted for robbery and assault 
with a dangerous weapon by the Grand Jury on January 31, 
1¢68, (GJ 1964-67) an attorney was appointed on February 5, 
1968, ané a plea of not guilty (Criminal No. 107-53) was 


entered on February 15, 1655. On April 26, 1958 appellant's 


motion to disiniss the indictment for lack of a speedy trial 


was Genied by Jucge John Sirica. Trial was begun on April 30, 
1958, at which time the motion to dismiss for lack of speedy 
trial was renewed arid denied by Judge John Lewis Smith. 

A Miranda-type hearing was held prior to trial, and 
testimony froia the investigating officer, Mr. Nebel, and the 
appellant was given out of presence of the jury. Appellant's 
motion to suppress in-court identification was denied (Tr. 213, 
out of presence of the jury). 

In his closing argument, the government's attorney 
indicated that the evidence was uncontradicted (Tr. 348, 34° and 
351). Neither the defendant, nor any witnesses on his behalf, 
testified. (TR. 297). 

On May 2, 1968, the jury returned a verdict and found 
the appellant guilty as indicated, and on June 14, 1968, 
appellant was sentenced under the provisions of the Federal 


Youth Corrections Act, Title 18, U. S. Code, Section 5010-cC 
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to a concurrent term of twelve (12) years on Count 
One and ten (10) years on Count two. 


Notice of Appeal was filed on June 17, 1963, and 


granted on June 27, 1°68, and by order of this Court, 


counsel was appointed on July 31, 1°68. 


SUMMARY OF ARGUMENT 
I. The delay occurring between offense and arrest of 


the appellant was arbitrary and without justification or 


commendable purpose on the part of the police and was, further, 


prejudicial to the ability of the-eppeltent to defend himself 


at trial thereby denying appellant of due process of law. 

II, The delay occurring between offense and trial was 
arbitrary and oppressive and was not, in any way, attributable 
to the appellant, but rather, to the lack of police diligence 
amounting to negligence. The appellant has been prejudiced by 
the delay by his inability to present a defense and has, there- 
fore, been denied of the constitutional command of his right to 


a speedy trial. 


Iit. The comments made b.: the government's attorney during 
his closing arguments to the effect that various testimony was 


uncontradicted was an indirect reference to the failure of the 


appellant to testify or to call witnesses on his behalf. Such 
comments were prejudicial to the appellant and could not be 


cured by any latter instruction to the jury. 


I. THE DELAY BETWEEN THE OFFENSE AND TH ARREST OF 
THE APPELLANT OCCASIONED BY THE LACK OF DILIGENCE BY 
THE POLICE AND RESULTING PREJUDICE TO THE DEFENDANT EAS! 
DENIED THE APPELLANT DUE PROCESS OF LAW UNDER THE 
PIFTH AMENDMENT. 

So long as a defendant was apprehended within the 


period of time prescribed by the statute of limitations, it 


has been held that neither the Sixth Amendment nor Rule! 


42 (b) of the Federal Rules of Criminal Precedure is applicable 
| 


in a situation where delay occurs between the commission of 


a criminal act, the issuance of a warrant and the arrest of 


the defendant. Nickens v. United States, 116 U.S. App. D. Cc. 


338, 340, 323 F.2d 808, 813, cert. denied 379 U.S. S05 | 
(1963). Even so, this court note¢ in Note 2 of that case, 
at page 340: "This is not to suggest that the delay between 
offense and prosecution could not be so oppressive as td 
constitute a denial of due process." Accord, Hardy v. United 
States, 343 F.2d 233 (D.C. Cir. 1954), cert. denied 380 U.S. 
£84. Judge Wright, in the concurring opinion of Nickens, 

supra., stated at page 342: 
That the delay in doing justice in this case 


occurred between offense and formal complaint, 
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vathexr than between complaint and indictirent or 
indictment and trial, does not immunize it from 
Constitutional command, The right of a suspect 
to a speedy determination of guilt or innocence 
is not lost merely because the delay in the 
process occurs before the formal charge, rather 
than after. 


Constitutional rights cannot depend upon the terias of 


a statute, Nickens, supra. at 342, and this court in Mann v. 


United States, 113 U.S. App. D. C. 27, 29-30, 304 F.2d 3°94, 
cert. denied 371 U.S. 296 (1952), has removed froin 
consideration the statute of limitations as to the determining 
factor where "the delay is purposeful or oppressive... (then) 
even an indictment within the statute of limitations period 
may come too late to square with the Sixth Amendment." And 
in Powell v. United States, 122 U.S. App. D. C. 229, 231-232, 
352 F.2d 705 (1°55), it was stated that "the issue here is 
not the outer limits of time period in which a prosecution 
may be initiatec but about the prodlem of to what extent and 
under what circumstances, police may delay making an arrest 
once they have sufficient knowledge of a crime to support the 


arrest of a given individual for that crime." 
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In Ross v. United States, 121 U.S. App. D.C. 233, 

34° F.2d 210 (1965), this court considered a due process 
analysis of the delay between offense and arrest as "centering 
around the defendant's ability to defend himself," Ross, supra. 
at 235. The defendant must be given prompt notice where he is 
faced with the loss of his libexty by reason of criminal 


charges, and if not, severe prejudice may result. Ross, supra. 


"Where delay to sexve the interests of the public occurs, with 


the inevitable impact upon the interests of the accused, there 
i 


is_an obligation on the police to be as diligent as possible in 
making the arrest, to the end that the accused may know |as soon 


as possible the charges against him." Godfrey v. United States, 


123 U.S. App. D. C. 219, 221, 358 F.2d 850 (1966) (Emphasis 
added). | | 
Where the delay is lengthy, prejudice may be presuined, 

Hanrahan v. United States, 121 U.S. App. D. c. 134, 3438/F.2d 

363 (1965); Jackson v. United States, 122 U.S. App: D. ¢. 124, 
351 F.2d 821 (1955); and, there is no need to prove prejudice 
beyond a reasonable doubt or by a preponderance of evidence 

but it is necessary to establish "a plausible claim of | 
inability to recall or reconstruct the events of the day of 
the offense." Jackson, supra. at 125; or, the "likelihdod 


| 
or at least a reasonable possibility,that defendant has been 
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prejudicecé ny delay." Hedgepeth v. United States, 124 U.S. 
App. D. C. 291, 294, 364, F.2d S94 (1°66). Establishing 
elements of prejudice is extremely difficult due to the 
general inability of a defendant to recall the particularized 
events of a day at sometime in the past. This inability 
renders the defendant useless in assisting in his own defense. 
If he cannot recall|the day, then he cannot know what 
witnesses could verify his presence at a particular locality, 
or his appearance, or his mannex of dress, or any other 
material fact in support of his general denial. This court 
in Ross v. United States, supra. recognized this difficult 
handicap: "In a very real sense, the extent to which (the 
defendant) was prejudiced by government delay is evidenced 


by the difficulty he encountered in establishing with 


particularity the elements of his prejudice." 


In narcotics delay, eae court is faced with striking a 


balance between police efficiency and public interest, and 
the "separate interests in fair procedures for the citizen." 
Ross, supra. at 235. Accord: Woody v. United States, 125 U.S. 
App. D. C. 192, 370 F.2d 214 (1956); Godfrey v. United States, 
supra.; Smith v. United States, 11° U.S. App. D.c. 28, 331 
P.2d 784 (1954). These fair procedures include the right to 


early notice of impending criminal charges and diligent efforts 
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| 
on the part of the police to bring such notice and ensu 


fair procedures, Powell v. United States, supra. 
The delay on the part of the police in apprehending the 
| 
narcotics suspect may be excused and may be in the public 
interest by not forcing the police to reveal the identity of 
its undercover agent thus permanently losing his effectiveness. 
However, wnere, as in this case, narcotics are not involved, the 


public interest lies in an early arrest and there is no impinge- 


ment of the public interest which requires an accommodation 
between that interest and fair procedure to the Gieieane The 
greater the risk to the public, the greater the police efforts 
should be to reduce that risk and shorten the allowable time 
for delay. Woody v. United States, supra. 

A warrant for the arrest of the appellant was issyed on 
May 23, 1967 for offenses committed on April 7, 1967 after 
an identification deemed positive by the police on april 8, 
1967, at which pofnt, the government had its total case. This 
warrant was not executed until December 12, 1967, and then 
only by happenstance. The police failed to meet their 
obligation to be as diligent as possible in making thel 
so that the accused may know as soon as possible the charges 
against him. Powell v. Unitec States, supra. This failure to 


execute the warrant was further unconscionable in Light of 


the fact that the appellant was voluntarily before the 
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United States District Court for the District of Columbia 
on June 2, 1967 in connection with Crim. No. 624-57, ten days 
after the complaint in this case had issued. The investig- 
ating detective had full knowledge of this other matter but 
failec to check or have checked, the records of the Court, 
his only attempt being a single telephone call to the Clerk 
of the District Court. Surely, due process requires a greater 
obligation of the police when they have knowledge of an 
offender's impending presence before a judicial body. 
Additionally, a check into Crim. No. 624-67 would have 
indicated to the police officer the appellant's address, place 
of employment and other information establishing his ties 
to the community which information appellant gave to obtain 
release on his own recognizance in the custody of his Mother. 
During the entire period from April 8, 1°67 until December 12, 


1967, the appellant: was a resident of and eiiployed within the 


District of Columbia. The only attempt by the police which 


could have notifiec the appellant of these charges was made 
sometime around May 25, 1°67 when the investigating detective 
called upon the appellant's Mothex at her home and left his 
card for the appellant to call. In any case such notice 
could not be construed as notice to appellant which is 


required by due process. Appellant's Mother was not advised 
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cime and place of the allegec robbery. 
tna Government's failure to infor % 


appellant of the charges against hin in this case for a 


| 
of ovex eight months when it had every opportunity to 
| 


CQ 


offense was still fres: 


Indee2, a2 suspect imay be at a special 
cicadvantage when complaint, ox in@ictment, 
ox arrest, is purposefully delayeé. “ith 
no knovleege that criminal charges are to be 
‘orought against hiin, an innocent man nas no | 
reason to fix in his wemory the happenings | 
on the day of the alleged crime. Memory grows 

Witnesses 

sappear. ith each cay, the accused secomes 
able to tsake out his defense." Wright, | 
Wickens v. Unitec States, 

SUuprae | 
| 
The prejucice to the appellant has ».een substantial, and 


accorcingly, he has been deprive of an opportunity to jaave a 
fair trial. c.f. Woody v. United States, supra.; Godt 
United States, suora.; Poweil v. United States, supza.: 
United States, supra. 

The burfen lies upon the Government to prove that 
police acted with due diligence in safeguarding appellant's 
fair procevres, that his due process rights nave not deen 


abridged, that the delay was justifiable, and that theze has 
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scious prejudice to th< appellant. Hanrahan v. 


S, supra.; Yilliaws v. ¢ 102 tI,S. App. Ds Cc. 51, 


McNeill v. U. $.,-U!/S. App. D.C.-,-F.2d-,No. 21, 570 @ec.5/4/68. 


> . 


Thess hac ocen no cineats Pclay which 
Nas occurres in this cace. The “elav nas no com.endable 
purpose, anc although it way not zave been cone in "bad 
or chicanery, it \enoucn Lf the Government tas wade a 
Geliberat- choice for a supposed advantage which causad 
much oppressive Celay and @amage to tiie appellant as it « 
have caused hac it been done in bad faith." Unite” States 
202 (D.D.C. 1655); Petition of 


Provoo,17 F.R.D. 153, 2 (ND. iid.) affirmee per curriam, 350 


y may also be considered so 


Tie Governisent! cannot i.cet ti: 
Hanrahan, susra. There could be no commendable or legitinate 
veason for the delay in the sazly notice or arrest, and that 
substantial prejudice has resulted diszectly from thie delay. 
The Cue process righ. ‘ appellant have been violated, 


as well as a denial of his rignt to a fair trial, and 


Lxes reversal in the instant case. 
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me DOTAL DISLAY 3ST 22N CPSENSA AND TRIAL OF TSE 
OCCASIONSD BY TES 
VIOLATED APPSLLANT'S RIGHT TO A SPHYDY TRIAL 35 GUARANTEE: 


BY THE SIATE AMsNDiicNT. 


* 7 t= Xe 
Tae Sirc? 


? Baendament to tus Constitution provides ty 
"In all exi.inal pxosscutions, tis accused shall enjoy 
right to a speedy and public Grial.“ This constitutional 


comand is necessarily relatives, ana whether delay in 


prosecution a.ounts to an unconstitutional depxivation pt 
| 


Yignts depsnés on whether "the delay has been arbitrary, 


purposeful, oppressive or veuatious." Smith v. United Ctates, 
DUrE EN ek 


11° U.S. App. D.C. 33, 41, 331 F.24 734, 787 (1°54); Evans Ve 
United Si DiD » . P.2s 


2, 18S. ne imatority 
| 


syle 
ao) 


337 F.2d 11S, 122 (1924) stated: ‘Though the delay was) not 
| 
purposeful in any meaningful sense, much of it was arbitrary, 


i 
and in the aggregate it was oopressive and vexatious." ¢.2., 


= “ 2 ee? * } 
Pollaré v. U.S.,352 U..S.354(1¢57) Mann v. United states,supra. 
"Yhere is no touchstone of time which sets a fixed) zaximum 


period tnat automatically recuixes application of the Sixth 


Amendment.* Hedgepeta v Unitee States, 124 U.S. Anp., Pp. Cc. 


291, 2064, 304 P.2ea S34 Cek Whether there has 


Genial of the right to speedy trial depends upon the 
circumstances of each case. Factors to be considered are: 
(1) the length of the delay; (2) reasons for the delay; (3) 
diligence of prosecutor, court and defense counsel; and, 


(4) reasonable possibility of prejudice from the delay. 


Dockery v. Unite? States, 125 U.S. App. D. C. 243, 3¢3 F.2d 


352 (1965); Hedgeseth v. Unite States, supra., United States v. 
Lustman, 250 F.2d 475, 478; Bond v. United States, 233 A.24a 
506 (D.D.C. 1°57). 

In Bond v. United States, supra., the court utilized the 
Hedgepeth criteria in measuring the Sixth Amendment right to 
speedy trial from the time of the offense or when the 
Government had knowledge of the offender's identification to 
the date of trial. The court held that the total elapsed time 
between offense and trial violated the command of the Sixth 
Amendment even though the time between charge and trial was 
not necessarily unreasonable. "In this jurisdiction, however, 
the entire period between offense and trial may be considered" 
Bond, supra at 511 citing Mann v. Unitec Stated , 113 U.s. 
App. D. C. 27, 2-30 N. 4, 304 F.2d 394, 396-357 N. 4, 
cert. denied, 371 U. S. SS6 (1°62). C.f. Hanrahan v. United 


States, 121 U. S. App. D. C. 134, 348 F.2d 363 (1965); 


Redgepeth v. United States (HEDGEPETY I), supra. 
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Prejudice to a defendant may not always be clearly 
| 
shown. Memories dim, witnesses are not brought to light 


simply because they cannot be determined. See Ross oie 
States, supra. It is only necessary that there is a "likelihood 
or at least a xeasonable possibility, that defendant has been 
prejucices by delay." Hedgepeth v- United States, supra at 


294; accord, Jackson v. United States, supra; and Hanrahan v. 


United States, supra. The Bond court further stated at) 512: 


Where the delay is substantial, prejudice is 
presumed and to overcome this presumption the 
government has the burden of proving that there 


was no more delay than is reasonably 


attributable to the ordinary processes of 
justice and that the accused suffered no 
serious prejudice thereby. There is no clear 
indication of the strength of the presumption 
ox length of time which will be eonsidered 
"substantial." When the delay is less than 
"substantial," although purposeful, Sppressive 
or negligent, at least some showing of a strong 
possibility of prejudice is required. 
A period of delay from arrest to trial which excceds a year 


-22~ 


raises a claim of prima facie merit. Harling v. United 
States, ____  U. S. App. D. Cc. ’ F.2d rn 

Nol 21,345, decided June 27, 1663, $6 WLR 1116S. A period 
of delay from offense to trial should be of equal inerit. 
Whether the delay occurs at one point in the total process, 
rather than at another, can result in the sane consequences 
at trial. The dangers present, in terms of prejudice to 

a defendant, are perhaps greater when the delay occurs 
before arrest ox notification of the charges. In this 
situation, a citizen would have little reason to recall 
particularized events of some distantly past day in order that 
he might have ready alibis and witnesses for the highly 
unlikely event that hb may at some day in the future be on 
trial for his liberty. 


III. REMARKS MADE BY PROSECUTING ATTORNEY IN HIS CLOSING 


ARGUMENT TO THE JURY WERE IMPROPER AND WERE VIOLATIVE OF 
DUE PROCESS. 


The duty of a prosecuting attorney is not necessarily to 


convict a defendant, but rather to ensure a fair trial.. 


McFarland v. United States, 80 U.S. App. D. C. 196, 150 F.2d 


593 (1945), cert. den. 66 S.C. 472, .rehearing den. 66 S.C. 526; 


Berger v. U. S. 295 U.S. 78. "It has been said that it is 
much of the duty of a prosecuting attorney to see that a person 


on trial is not deprived of any of his statutory or constitution- 


al rights as it is to prosecute him for the crime with which he 
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may be charged." 42 Am. Jur.Prosecuting Attorneys, § 20, 


The constitutional privilege of a defendant against 
incrimination and its corollary, the prohibition against 
prosecutorial comment on a defendant's exercise of that) right 
by not testifying, must be enforced by the courts. Tomlinson 


v. United States, 638 U.S. App. D.C. 106, 93 F.2d 652, 114 A.L.R. 


1315 (1938), cert. den. 58 S.C. 5453 Milton v. United States, 


71 U.S. App. D.c. 394, 110 F.2d 556 (1940); Van Storey Ve 


United States, 77 A.2d 318 (1951). " There are some constitution- 


al rights so basic to a fair trial that their infraction can 
never be treated as harmless error." Chapman v. California, 
386 U.S. 18 (1967) 
In Wilson v. United States, 149 U.S. 60 (1893) the|Court 
stated: "If the defendant chooses not to take the stand, no 
comment or argument about his failure to testify is permitted." 
c.f. Stewart v. United States, 366 U. S. 1 (1961). Such 
comments not only violate the constitutionally protected right 
but also further protection provided by the Congress in, 18 usc 
§ 3481 which allows no presumptions to be made for the hefena- 
ant's failure to testify. c.f., Griffin v. California, 380 U.S. 
609 (1965); Chapman v. California, supra. | 
In White v. United States, A2d_ (D. C. App.) No. 4666, 
decided January 8, 1969 by the D. C. Court of Appeals and 


reported in 97 WLR 209, a conviction was reversed due to im- 


proper comments made by the prosecutor in his closing remarks 


to the jury. The defendant in that case, as in this case, 


offered no evidence, nor did he testify. The court held that 
- 24- 


comments such as: “you have heard nothing to the contrary," 
and "there has been no testimony to the contrary * * * 
clearly called the jury's attention to the fact that the 


appellathad not testified and, therefore, such comments were 


improper and prejudicial." The court felt that statements of 


this nature were so prejudicial as to be beyond cure by the 
court's latter instruction to the jury. Although this decision 
by the D. C. Court lof Appeals is not binding upon this Court, 
the underlying rationale is consistent with the other cases 
cited herein. 


During the trial of this case and while the prosecuting 


attorney was presenting his closing argument to the jury, he 
stated: “I ask you to consider this factor, ladies and 
geneltmen. Certain of - - - and this is the government's 
case - - is uncontradicted by any testimony, other testimony" 
(Tr .348). And, again, "For example, it is not contradicted 
that the defendant on April 7, 1967, had his hair done African 
bush haircut. It is not contradicted...," (Tr. 348) whereupon 
defense counsel interposed an objection. At bench conference, 
the trial judge allowed the prosecuting attorney to proceed 
because “any number of people could have...{testified]... 
without calling the defendant" (Tr. 349). and he continued: 
"It was uncontradicted that he had his hair in an African bush 
haircut this day" (Tr. 349), and, "It was not contradicted that 
he was smooth shaven on this date as opposed to the way he 
appears to you now," (Tr. 349), and again, "When you say that 
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this man was in the District of Columbia in the northwest 
section, was around the District of Columbia --- that fact 
was not contradicted --" (Tr. 351). 
The comments of the prosecuting attorney were aimed 
directly at the appellant's failure to testify, and these 
remarks could do none other than prejudice the jury. Such 
prejudice in denying appellant of his constitutional and 
statutory right could not later be cured by the general instru- 
ction that a defendant in a criminal case need not take; the 
witness stand. 
On this point, alone, the case should be reversed,, and 


remanded with directions to dismiss. 


| 
CONCLUSION 


Wherefore, for the reasons stated above, it is respect- 
| 


fully submitted that the judgment of the District Court 


reversed. 


Washington, D. C. 20015 
Counsel for Appelant 
(Appointed by this Court) 


Counsel: John L. Hon 
CERTIFICATE OF SERVICE ' 
This is to certify that a copy of the foregoing Brief was 
served upon David G. Bress, Esq., United States Attorney, by 
leaving a copy of same at his office, U.S.. Court House,| 3rd and 
Constitution Ave., N.W., this 14th day of April, 1969. | 


; “lone ae 
a4 “y : ae 

rate r fei ij : £td 

Knee pew f(s 1 Ah AA 


Marvin M. Waldman 
-26~ 


MicHAEL Date. WHoRTON, APPELLANT 
oe 


UNITED STATES OF AMERICA, |APPE 


reac a : 
Appeal from the United States District Court 
for the District of Columbia : 


a bircat United States Attorney 


ieee Roger E. ZUCKERMAN, ee 
C199 Assistant United States Attorney. \: 


Pes Louis F.. BUSSLES, eae 


x g ‘ " oe 
Vl oto: rucbaoycy Special Assistant to the cate 
ae er : United ae Adorn ee Nie 


CR. No. 107-68 


Counterstatement of the Case 
Argument: 


I. The delay between the offense and the arrest of the 
appellant was not a denial of due process of law under 
the Fifth Amendment 


II. The delay between the offense and appellant’s trial did 
not work a denial of his rights to a speedy trial under 
the Sixth Amendment 


. The comment by the prosecuting attorney that the 
Government’s evidence was not contradicted did not 
cast an improper inference on the appellant’s BOS to 
remain silent and not testify 


Conclusion -.... 
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Or 
ISSUES PRESENTED * 


In the opinion of the appellee, the following issues are 
presented: 


(1) Was the delay between the offense and the arrest 
of the appellant a denial of due process of law 
under the Fifth Amendment? 

(2) Was the delay between the offense and the trial 
a violation of appellant’s right to a speedy trial 
under the Sixth Amendment? 

(3) Were the remarks of the prosecuting attorney in 
his closing arguments to the jury improper? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,167 


MICHAEL DALE WHORTON, APPELLANT 
—vs— 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 1 and 2, 1968, appellant Michael Dale Whorton 
was tried by a jury before District Judge John Lewis 
Smith, Jr., on a two count indictment charging him with 
armed robbery (22 District of Columbia Code, 2901, 502) 
of a Safeway Store located at 1731 Seventh St., N.W., 
Washington, D. C. The jury found appellant guilty on 
both counts of the indictment and he was sentenced by 
Judge Smith to concurrent terms of twelve (12) years 
on Count One and ten (10) years on Count Two under 
the provisions of the Federal Youth Corrections Act (18 
U.S.C. 5010(c¢) ). 


(1) 
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Appellant’s guilt was established through the testimony 
of two eye witnesses to the robbery, John B. Nebel, the 
manager of the store, and Harold S. Chichester, the store’s 
produce manager, both of whom positively identified him 
as one of the holdup men. 

John B. Nebel testified that on April 7, 1967, at ap- 
proximately 8:45 P.M. two flashy dressed Negro males 
entered the Safeway store (Tr. 267). At the time he was 
preparing a bank deposit in the manager’s office which 
was located in front of the store (Tr. 267). His attention 
was immediately focused on the men because they were 
very sharply dressed for the neighborhood and they were 
wearing sun glasses at night (Tr. 267, 274). After they 
entered the store he heard them conversing about buying 
cigarettes (Tr. 292). He went back to preparing the 
bank deposit and the next thing he knew the appellant 
was tapping a revolver on the glass portion of his office 
and vehemently demanding “give me the money or I will 
shoot you” or something like that (Tr. 268, 269). Mr. 
Nebel gave the appellant the money in a brown paper 
bag the appellant apparently had taken from one of the 
checkout counters (Tr. 270). The other holdup man was 
standing behind the appellant during the actual robbery 
and he also had a gun (Tr. 271). Mr. Nebel testified 
the appellant was a foot and a half away from him when 
he demanded and received the money (Tr. 272). From 
the time the appellant and his companion entered the 
store to the time he heard the gun tapping on the win- 
dow, two minutes had elapsed (Tr. 274, 277). Mr. Nebel 
further testified he actually observed the appellant and 
the other holdup man for about a minute (Tr. 277). 
After they left the store with the money he called the 
police. 

Harold S. Chichester testified he was working in the 
Safeway store at 1731 Seventh St., N.W., Washington, 
D. C. on April 7, 1967, at approximately 8:45 P.M. when 
the robbery occurred (Tr. 228). Usually, he was the 
store’s produce manager but at the time of the robbery 
he was checking out a customer’s order at one of the 
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checkout counters five or six feet from the store’s en- 
trance (Tr. 228, 229). The checkout counter is about 
two feet away from the manager’s office (Tr. 280). He 
proceeded to finish the order when he heard a tapping 
on the manager’s office and one of the holdup men say 
“quick, quick, quick” (Tr. 231). He turned around and 
saw the men and then continued bagging the customer’s 
order (Tr. 232). At the trial he positively identified 
the appellant as one of the men who committed the rob- 
bery (Tr. 232, 233). 

The police arrived within five minutes and Mr. Nebel 
told them what happened (Tr. 165, out of the presence 
of the jury). In addition, he testified he and Mr. Chi- 
chester were given a group of photographs at the scene 
of various individuals and they identified the appellant 
as one of the holdup men (Tr. 168, 169, out of the pres- 
ence of the jury). The day following the holdup, both 
witnesses viewed color photographs at the Robbery Squad 
office and again identified the appellant as one of the 
holdup men from a different, and more recent photograph 
(Tr. 171, out of the presence of the jury). On December 
12, 1967, Mr. Nebel identified the appellant as one of 
the robbers at a police station line-up after the appellant 
had been apprehended earlier for a traffic violation. 

Detective Sergeant Alexander P. Fury, Metropolitan 
Police Department Robbery Squad, testified he responded 
to Mr. Nebel’s call on April 7 (Tr. 282). At the scene 
he presented the two witnesses with 15 or 20 photographs 
of various robbery suspects and they tentatively identified 
the appellant as one of the holdup men (Tr. 104, 128, 
out of the presence of the jury). The next day, on April 
8, they positively identified him from a more up-to-date 
color photograph (Tr. 131, out of the presence of the 
jury and Tr. 286, 287). On May 238, 1967, Detective 
Fury obtained a warrant for the appellant’s arrest (Tr. 
287). During the entire period between the offense and 
his procurement of the warrant, Detective Fury contin- 
ued investigating the offense and also looked for the other 
suspect (Tr. 288). 
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After the warrant was obtained on May 23, 1967, De- 
tective Fury placed a general police lookout for the ap- 
pellant (Tr. 124, 125, 183, 184, out of the presence of 
| the jury). In addition, he made a telephone check to the 
District Court trial docket to ascertain when the appel- 
lant was to appear in court for a prior robbery offense 
and was informed no date had been established (Tr. 124, 
136, 187, out of the presence of the jury). The following 
day after the warrant was issued Detective Fury at- 
tempted to serve the appellant at his home but found 
no one there (Tr. 125, out of the presence of the jury). 
Three or four days after that he again returned to his 
home to serve the warrant but the appellant was not 
there (Tr. 125, out of the presence of the jury). The 

Detective talked with the appellant’s mother at that time 
‘ and told her he had a warrant for her son’s arrest for 
robbery-holdup and requested her to tell the appellant to 
contact him at the Robbery Squad to straighten the mat- 
ter out (Tr. 126, 154, out of the presence of the jury). 
In addition, he left his personal card with the appellant’s 
mother. 

On December 12, 1967, the appellant was arrested for 
2 traffic violation (Tr. 182, out of the presence of the 
jury). At the time the appellant gave two alias to the 
police (Tr. 292, 298, and 109, 182, out of the presence 
of the jury). Because of his inability to identify himself 
the arresting police officer notified the Robbery Squad 
and Detective Fury for assistance in determining the ap- 
pellant’s identity (Tr. 293). 

Detective Fury testified he immediately recognized the 
appellant when he responded to the call (Tr. 110, out of 
the presence of the jury) and informed the arresting 
officer he had a warrant charging the appellant with 
robbery-holdup (Tr. 110, out of the presence of the jury). 
He asked the appellant why he did not get in touch with 
him (Tr. 126, out of the presence of the jury). The 
appellant replied he got the message from his mother 
and that he knew the police were looking for him but 
he did not want to get locked up (Tr. 127, 143, 181, 
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182, 193, out of the presence of the jury). The appel- 
lant testified he had been working in Maryland between 
March and December 1967 for the Ace Construction Com- 
pany (Tr. 208, out of the presence of the jury). De 
tective Fury arrested the appellant for robbery of the 
Safeway store at this time and also advised him there 
was a bench warrant for his arrest for jumping per- 
sonal bond in an offense that occurred on March 21, 1967 
(Tr. 140, out of the presence of the jury). 

The appellant was indicted for robbery and assault 
with a dangerous weapon by the Grand Jury on January 
21, 1968. He pleaded not guilty on February 16, 1968. 
On April 26, 1968, his motion to dismiss the indictment 
for lack of a speedy trial under the 6th Amendment or 
Rule 48(b) of the Federal Rules of Criminal Procedure 
was denied by Judge John Sirica and again denied by 
Judge John Lewis Smith on April 30, 1968. 

The appellant did not take the stand at the jury trial 
or produce a defense witness on his behalf. In his closing 
argument, the prosecuting attorney referred to the Gov- 
ernment’s evidence as uncontradicted (Tr. 348, 349). On 
May 2, 1968, the jury found the appellant guilty on both 
Counts of the indictment. 


SUMMARY OF ARGUMENT 


This case, not unlike other cases that have been before 
this court involving the period of delay between the of- 
fense and arrest, advances no legitimate basis for reversal 
of the conviction. The line of decisions starting with 
Ross v. United States, 121 U.S. App. D.C. 288, 344 F.2d 
210 (1965), which pronounced unfairness or prejudice 
in delay type arrest cases on which the appellant relies 
heavily is not present in this case because there was (1) 
no purposeful delay, (2) no claim by the appellant of 
inability to recall or reconstruct the events of the day 
of the offense, and (3) no trial in which the case against 
the appellant consisted of the recollection of witnesses 
whose memories were faded and refreshed by handwrit- 
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ten notes. Moreover, there is no evidence in the trial rec- 
ord of the case that because of the delay between the 
offense and his arrest the appellant was prejudiced and 
thus denied a fair trial or speedy trial in the Constitu- 
tional sense. In fact, the appellant has asserted no argu- 
ment or shown any facts justifying reversal of his con- 
viction than the mere naked claim that the delay between 
the offense and his trial should entitle him to a reversal 
of his conviction. 


ARGUMENT 
I 


The delay between the offense and the arrest of the 
appellant was not a denial of due process of law under 
the Fifth Amendment. 


In Jackson v. United States, 122 U.S. App. D.C., 124, 
351 F.2d 821 (1965), this court held that prejudice will 
not be presumed merely because of a delay between the 


‘time of the alleged offense and the arrest of the defend- 
‘ant, and that the defendant is not entitled to reversal 
‘of his conviction because of delay in the absence of any 
attempt on his part to show that he was prejudiced by 
the delay. The court said: 


“ 


_ unless the delay is so long that prejudice can 
be presumed, some evidence of prejudice must be 
produced. It would be unreasonable to put the bur- 
den of negating prejudice on the Government, be- 
cause in almost all cases the accused will have pecu- 
liar knowledge of the facts which might constitute 
prejudice.” 

Also in Powell v. United States, 122 U.S. App. D.C. 229, 

352 F.2d 705 (1965), this court said that the accused 

must show, in order to invoke an exercise of the court’s 

supervisory power, that he was prejudiced by the delay. 

(Emphasis added) 

In this case, like Jackson, there is no evidence of preju- 
dice. At no time during argument on motion or the trial 
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did the appellant testify, produce witnesses, claim miss- 
ing witnesses, alibis, lapse of memory, or any other cir- 
cumstances which had prejudiced him. To the contrary, 
the appellant admitted at a hearing on a Miranda-type 
motion that he knew that the police “wanted me for rob- 
bery or something” (Tr. 182, out of the presence of the 
jury) and that he got this message the day following 
the police visit to his mother’s home on May 26 or 27, 
1967. This was approximately a month and a half after 
the alleged offense and three or four days after the arrest 
warrant was issued. Certainly, where the appellant 
knows of the charges against him and that he is wanted 
shortly after the offense, he cannot allege unfairness or 
prejudice even though he was arrested seven months 
later. Had the appellant not been aware of the offense 
until his arrest on December 12, 1967, the circumstances 
might be different. However, this court has held a delay 
of four months in Woody v. United States, 125 U.S. App. 
D.C. 192, 370 F.2d 214 (1966), five months in Jackson, 
supra, nine months in Nickens v. United States, 116 U.S. 
App. D.C. 338, 323 F.2d 808 (1963), cert. denied 379 
U.S. 905, eight months in Hardy v. United States, 343 
F.2d 283 (D.C. Cir. 1964), and thirteen months in King 
v. United States, 369 F.2d 213 (D.C. Cir. 1966), is not 
prejudicial or oppressive and does not violate constitu- 
tional safeguards. By contrast in this case to the deci- 
sions cited by the appellant he was given every oppor- 
tunity to show or demonstrate prejudice but failed to 
do so. Moreover, the extent that he may have been prej- 
udiced by the delay between the offense and his arrest 
is mitigated by the fact that he was aware of the charge 
against him and his wanted status shortly after the of- 
fense and approximately seven months before his arrest. 

Nor can the appellant claim prejudice or denial of Con- 
stitutional safeguards from police inaction or inability 
to arrest him. While the record is silent in this case of 
police action to arrest appellant after May 26 or 27, 1967, 
this mere fact standing alone does not entitle him to a 
reversal of his conviction. During the period between 
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the alleged offense and his arrest the appellant testified 
he was working for a construction company in Maryland 
(Tr. 208, out of the presence of the jury). A bond jump- 
ing warrant had been issued for his arrest as a result 
of his failure to communicate with his appointed attor- 
ney in an earlier robbery case in which he was charged 
(Criminal No. 624-67). His conduct in this latter case 
and his statements in the present case that he knew the 
police were looking for him and that he did not want 
to get locked up denotes a deliberate design on his part 
to evade apprehension and signifies his knowledge of the 
charges against him. It is difficult to imagine a semblance 
of prejudice or claim of oppressive design of delay from 
these facts. It is axiomatic that where an accused as- 
serts an affirmative ground for relief, he has the burden 
to go forward and prove the issue, Jackson, supra, Wil- 
liams v. United States, 78 U.S. App. D.C., 147, 138, F. 
2d 81, 82, Wigmore on Evidence, Vol. IX, $§ 2485, 2486. 
No case can be found holding a deliberate, unnecessary 
pre-arrest delay is a sufficient basis for reversing a con- 
i yiction unless it is also shown as unreasonable and op- 
pressive by reason of prejudice to the accused. United 
States v. Feinberg, 383 F.2d 60 (2d Cir., 1967). In 
Jackson, supra., the court said an accused may show 
' prejudice in many ways, and if he for any reason chooses 
not to testify on his own behalf before the jury, he may 
be heard by the judge without the jury’s presence. The 
appellant here as in Mackey v. United States, 122 US. 
App. D.C. 97, 351 F.2d 794 (1965), has offered no evi- 
dence, produced no witnesses, or in any manner demon- 
strated prejudice to avail himself of asserted claims. 


II 


The delay between the offense and appellant’s trial 
did not work a denial of his rights to a speedy trial 
under the Sixth Amendment. 


The Sixth Amendment provides that in all criminal 
prosecutions the accused shall enjoy the right to a speedy 
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and public trial. It is an important safeguard to mini- 
mize concern that accompanies public accusation and the 
possibility that a long delay will impair the accused abil- 
ity to prepare his defense. Hannahan v. United States, 
121 U.S. App. D.C. 184, 348 F.2d 363 (1965). The 
Amendment affects only post-arrest delays and comes into 
play after the accused has been arrested and publicly 
accused. Powell v. United States, 122 U.S. App. D.C. 
229, 352 F.2d 705 (1965), Nickens v. United States, 116 
U.S. App. D.C. 388, 288 F.2d 808 (1963), cert. denied, 
879 U.S. 905. 

The Supreme Court in Beavers v. Haubert, 198 US. 
77, 87 (1905) said “The right of a speedy trial is neces- 
sarily relative. It is consistent with delay and depends 
upon circumstances .. .” It is proper, therefore, to look 
into the circumstances in this case to determine whether 
the delay between appellant’s arrest and trial was un- 
reasonable or oppressive, United States v. Ewell, 383 U.S. 
116, Hedgepeth v. United States, 124 U.S. App. D.C. 291, 
364 F.2d 821 (1965), King v. United States, 105 U.S. 
App. D.C. 198, 265 F.2d 567, (1959), cert. denied, 359 
U.S. 998. 

The appellant was arrested on December 12, 1967, in- 
dicted by the Grand Jury on January 21, 1968, and final- 
ly tried by a jury on May 1 and 2, 1968. The period of 
time between his arrest and trial was five months. Addi- 
tionally, during this time two appellant motions for dis- 
missal for lack of speedy trial were heard and denied. 

Under the circumstances the trial was set reasonably 
and promptly and the delay was no more than normally 
attributed to the ordinary processes of justice. It is im- 
portant to point out once more that at no time during 
the trial did appellant testify, produce any witness, claim 
missing witnesses, or assert any other matter which had 
prejudiced him. The record is completely silent of any 
fact or claim denoting oppression in the post-arrest pe- 
riod. No case can be found requiring a dismissal of the 
indictment without some showing of oppression because 
of the delay. In Smith v. United States, 118 U.S. App. 
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D.C. 28, 331 F.2d 784, 787 (1964) the court said“... 
ithe authorities demonstrate that the balance between the 
right of public justice and those of the accused has been 
upset against the Government only where the delay has 
been arbitrary, purposeful, oppressive or vexatious.” 
(Emphasis added). Without the benefit of some claim or 
| showing on the record that the five months delay was 
arbitrary, purposeful, or oppressive, it is difficult to see 
how this case falls within the shelter of the Sixth Amend- 
ment requiring dismissal of the indictment. 

Even though the total elapsed time between the offense 
and trial in this case was slightly more than a year, there 
is no evidence that the Government did not act promptly 
after appellant’s arrest to afford him an early trial. The 
five months delay was partly due to appellant’s motions 
during this period and the delay is not such so as to re 
quire the Government to show appellant’s Sixth Amend- 

i ment rights were not violated as suggested in Hedgepeth 
v. United States, supra. 


iil 


The comment by the prosecuting attorney that the 
Government’s evidence was not contradicted did not 
cast an improper inference on the appellant’s right 
to remain silent and not testify. 


There is no doubt that a prosecutor’s comments to the 
jury on a defendant’s failure to testify at a criminal 
trial is reversible error. This principle has received elab- 
orate analysis in recent appellate and Supreme Court 
decisions, Griffin v. State of California, 380 U.S. 609 
(1965). However, the rule does not prohibit all comments 
on testimony or evidence which stand uncontradicted, and 
the right to make such comments is well established. 
Davis v. United States, 357 F.2d 488 (1966). The test 
of whether there has been improper comment on the de- 
fendant’s failure to testify is whether the language used 
was manifestly intended or was of such character that the 
jury would naturally and necessarily take it to be such 
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comment. Knowles v. United States, 224 F.2d 168 (1955), 
United States v. Fay, 349 F.2d 957 (1965). 

Taken in part or in whole the alleged prejudicial com- 
ments by the prosecuting attorney in this case did not 
refer to the appellant’s failure to testify directly or by 
reference. The statements by the prosecutor were gen- 
eral comments on the fact that the Government evidence 
was not contradicted or refuted, and only referred to the 
appellant’s physical description (African bush haircut and 
smooth shaven face) and whereabouts at the time of the 
offense.* 

It cannot be reasonably argued or inferred that these 
remarks were directed at the appellant’s failure to tes- 
tify. The statements were fairly directed only to the 
Government’s evidence as not contradicted and are not 
objectionable as improper comment upon the appellant’s 
failure to testify in his behalf. While there was an ob- 
jection by the appellant’s attorney at the time the state- 
ments were made, there was no request to charge con- 
cerning the statement or as to the appellant not taking 
the stand. After a brief bench discussion, the trial re- 
sumed and the prosecutor continued his remarks. Plainly, 


1The Government’s closing statements are printed in full as fol- 
lows (Tr. 348, 349, and 351): 


“I ask you also to consider this factor, ladies and gentlemen. 
Certain of—and this is the Government case—is uncontra- 
dicted by any testimony, or testimony. 


“For example, it is not contradicte that the defendant on 
April 7, 1967, had his hair done African bush haircut. It 
is not uncontradicted.” 


At this point in the Government’s closing argument the defense 
counsel objected to the statement. Continuing after a bench 
discussion— 


“It was not contradicted that he had his hair in an African 
bush haircut on this day. 


“It was not contradicted that he was smooth-shaven on this 
date as opposed to the way he appears to you now.” 


“When you say that this man was in the District of Columbia 


in the Northwest section, was around the District of Columbia 
—that fact is not contradicted.” 
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defense counsel knowingly and intentionally failed to save 
the point and led the trial judge and prosecuting attor- 
ney to understand that he was satisfied. Rule 51, Fed- 
eral Rules of Criminal Procedure, Milton v. United 
States, 71 U.S. App. D.C. 394 F.2d 556 (1940); Holt 
v. United States, C.A. Cal., 272 F.2d 272 (1959) ; United 
States v. Manton, 107 F.2d 884, 2d Cir. (1939). More 
over, there was no motion for a mistrial based on the 
statement then or later. The issue was raised for the 
first time on appeal. Where improper comments are made 
concerning the defendant’s failure to testify in his behalf 
a motion for a mistrial is the appropriate form and is 
necessary to protect his interest, Stewart v. United States, 
366 U.S. 1, 10 (1961). In any event, however, the court’s 
standardized instruction that every defendant in a crimi- 
nal case has the absolute right not to testify and that 
the jury must not draw any inference of guilt against 
the defendant because he did not testify was sufficient to 
correct any misinterpretation that may have resulted from 
the comments of the Government attorney, Melton v. 
United States, supra. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


Rocer E. ZUCKERMAN, 
Assistant United States Attorney. 
Louis F. BUSSLER, 
Special Assistant to the 
United States Attorney. 
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